STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
VEDI Cl NE,

Petitioner,
VS. Case No. 06-3954PL

RAVESHI BHAI P. PATEL, M D.,

Respondent .
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RECOMVENDED CORDER

Pursuant to notice, a final hearing was held in this case
on January 10, 2007, in Titusville, Florida, before Susan B
Harrell, a designated Adm nistrative Law Judge of the D vision
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: EphraimLivingston, Esquire
Departnent of Health
4052 Bald Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265

For Respondent: G egory A Chaires, Esquire
Chaires & Hammond
283 Cranes Roost Blvd., No. 165
Al tanonte Springs, Florida 32701

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Subsection 458.331(1)(t), Florida Statutes (2004),! and, if so,

what di scipline should be i nposed.



PRELI M NARY STATEMENT

On May 15, 2006, Petitioner, Departnent of Health, Board of
Medi ci ne (Departnment), filed an Adm nistrative Conpl ai nt agai nst
Respondent, Raneshibhai P. Patel, MD. (Dr. Patel), alleging
that Dr. Patel violated Subsection 458.331(1)(t), Florida
Statutes. Dr. Patel requested an adm nistrative hearing, and
the case was forwarded to the Division of Adm nistrative
Hearings on Cctober 12, 2006, for assignnment of an
Adm ni strative Law Judge.

The final hearing was originally schedul ed for Decenber 15,
2006. On Novenber 30, 2006, Respondent filed Respondent's
Unopposed Modtion for Continuance, which was granted by Order
dat ed Decenber 11, 2006. The final hearing was reschedul ed for
January 10, 2007.

On Decenber 6, 2006, Petitioner filed Petitioner's Mtion
for Oficial Recognition, requesting official recognition of
Subsection 458.331(1)(t), Florida Statutes, and Florida
Adm ni strative Code Rule 64B8-8.001, which notion was granted by
Order dated Decenber 13, 2006.

On Decenber 27, 2006, Petitioner filed Petitioner's Mtion
for Leave to Amend Administrative Conplaint. The notion was
granted by Order dated January 4, 2007, and the Anended

Adm ni strative Conpl aint was deened filed on January 4, 2007.



On January 2, 2007, the parties filed a Joint Pre-Hearing
Stipulation, in which the parties agreed to certain facts
contained in Section E of the Joint Pre-Hearing Stipulation. To
the extent rel evant those agreed facts are incorporated into
t his Recomended Order

At the final hearing, the Departnment called S. A and
Armand H Katz, MD. as its witnesses. Petitioner's Exhibits 1
through 6 were admtted in evidence. Dr. Patel testified on his
own behal f and call ed Edward Meadors Copeland 111, MD. as his
wi tness. Respondent Exhibits 1 through 4 were admtted in
evi dence.

The one-volune Transcript of the final hearing was filed on
January 29, 2007. The parties tinmely filed their Proposed
Recommended Orders, which have been considered in rendering this
Recomended Order

FI NDI NGS OF FACT

1. The Departnent is the state agency charged with
regul ating the practice of medicine pursuant to Section 20.43
and Chapters 456 and 458, Florida Statutes.

2. Dr. Patel is a licensed physician within the state of
Fl orida, having been issued |icense nunber 54617. He has been
board certified in general surgery since 1990 and has been

practicing nedicine in Florida since 1989.



3. For the past 20 years, S.A has had yearly
gynecol ogi cal exam nations and mammograns. In 1994, a mamogram
revealed a lunp in her left breast. She was referred to a
speci alist, who renoved the lunp. The biopsy reveal ed that the
| unmp was a fibroadenoma, which is a common, benign tunor of the
femal e breast with unknown eti ol ogy.

4. 1n 2004, S.A found a lunp in her right breast during a
sel f -exam nation. She consulted her gynecol ogist, Dr. Hae Soo
Lim who had been prescribing Qomd for S.A.  Dr. Limadvised
S.A that the CQomd could be causing the lunp. S A
di sconti nued taking Clomd, but the lunp did not dissipate. In
August 2004, Dr. Limordered a mammogram for S. A

5. The mammogram did not reveal an abnormality in the
right breast. Because a lunp could be felt on exam nation, S. A
was advi sed to have a supplenental bilateral breast sonography.
A sonogram was perforned on the sanme date as the mammogram and
revealed the following as it related to the right breast:

In the area of pal pable abnornality, there
is a solid hyperechoic nodule that has a
central cleft. It is nore ethogenic than

t he adj acent breast parenchyma and coul d
therefore represent a focal fatty deposit or
area of breast tissue fibrosis. This
measures approximately 1.5 cmx 1.2 cm

This is 5 nm beneath the skin surface and is
readily pal pable. This is 5 cmaway from

the nipple in the 12 o' cl ock position.

Usi ng col or fl ow Doppler inaging, no
vascul ar flow is denonstrated within the



| esion. This would further support probable
benign etiology. This does not have the
appearance of a conplicated cyst or of a
typi cal fibroadenoma or malignancy.
CONCLUSI ON: Hyper echoi ¢ nodul e accounti ng
for pal pable abnormality. This is not seen
mamogr aphically. This has i ndeterm nate
characteristics and nost likely represents a
focal fatty deposit and/or area of breast
tissue fibrosis. A biopsy or excision would
be needed to establish pathology. It is
noted that the patient states that this
fluctuates in size during the course of her
peri od.

6. Dr. J.M Swal chick, who prepared the report of the
sonogram fi ndi ngs, reconmended a surgical consultation for the
pal pabl e abnormality in the right breast. Dr. Swal chick noted
in his report that he discussed his findings with S.A at the
time of the performance of the sonogram His discussion was
limted to telling S. A that she should follow up with a
surgical consultation and that he would send the report to
Dr. Lim

7. On or about August 12, 2005, S.A presented to
Dr. Patel for a surgical consultation and eval uation of the
mamogr am and breast ultrasound reports upon referral from
Dr. Lim Dr. Patel reviewed the mammogram ul trasound, and the
acconpanyi ng radi ol ogy reports.

8. In his office notes, which were dictated within 24

hours of S.A 's visit, Dr. Patel made the follow ng findings

during his examnation of S. A 's right breast:



Patient has a snall pal pable nodule in the
right breast at 12:00 to 11: 00 position and
appears to be right under the skin. Appears
to be nore likely a sinple fibroadenoma

W t hout any skin dinpling or any nipple or
skin retraction. Patient did not have any
axill ary adenopat hy.

9. Dr. Patel made the follow ng notation of S.A's
August 12, 2004, office visit:

Patient was expl ai ned regarding her
mammogr am regardi ng her ultrasound exam and
al so regarding various breast problens with
the hel p of the booklet on the breast

di sorders and was advi sed that what appears
to be a pal pabl e nodul e seen on the
ultrasound is a fibroadenoma and she can be
followed clinically and will advise her to
be seen again in six nonths in foll ow up.
Patient explained that if she wants this to
be renmoved, it can be renoved either in the
office or in outpatient surgery and the
patient is agreeable to have sinple follow
up done and will be seen again in siXx

nont hs.

10. Dr. Patel does not have a specific recollection of
S.A 's office visit on August 12, 2004, other than what he wote
in the patient's chart. Dr. Patel's office notes conport wth
S.A 's testinony that he told her that she had a fi broadenona.
He did not tell S.A that the lunp was indeterm nate. Based on
Dr. Patel's representation that the lunp was a fibroadenoma
S.A elected to wait and return to Dr. Patel in six nonths for a
foll owup visit.

11. There is conflict between S. A 's testinony and

Dr. Patel's office notes concerni ng whether he explained the



mamogram and ul trasound to her and whet her he showed her a
bookl et on breast disorders. | credit Dr. Patel's office notes
in that he did discuss the mammogram and ultrasound tests with
S.A. and that he did go over a booklet with S. A on various
breast disorders. Additionally, | credit Dr. Patel's notes that
he told her that he could renove the nodule in his office if she
desired. However, | credit S.A 's testinony that Dr. Patel told
her that she had a benign fibroadenoma and had nothing to worry
about. Had Dr. Patel told her that the lunp was indeterm nate,
S. A. could have nade an inforned deci sion concerning the renoval
of the mass versus waiting six nonths to see what woul d happen.

11. On February 22, 2005, S.A returned to Dr. Patel's
office for a followup visit. The lunp was still present.
Based on Dr. Patel's office notes, he was still under the
i npression that the lunp was a benign fibroadenoma. He told her
that he would renove the lunp in his office under | ocal
anesthesia. Another office visit was schedul ed to renove the
[ unp.

12. On or about March 8, 2005, Dr. Patel excised the
breast mass in his office using |ocal anesthesia. A biopsy of
t he excised tissue revealed that S A had an infiltrating ducal
carci noma (breast cancer).

13. On or about March 14, 2005, Dr. Patel perforned a

ri ght partial mastectony on S. A



14. Dr. Armand H Katz testified as an expert for the
Departnment. Dr. Katz's testinony is credited that the standard
of care required that Dr. Patel tell S. A that the |unp was
i ndeterm nate and coul d be cancerous.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2006).

16. The Departnent bears the burden to establish the
all egations in the Anended Adm nistrative Conplaint by clear and

convi nci ng evidence. Departnent of Banking and Fi nance v.

Gshorne Stern and Conpany, 670 So. 2d 932 (Fla. 1996). 1In the

Amended Admi nistrative Conplaint, the Departnent alleges that
Dr. Patel violated Subsection 458.331(1)(t), Florida Statutes,
whi ch provi des:

(1) The following acts constitute grounds
for denial or a license or disciplinary
action, as specified in s. 456.072(2):

* * *

(t) Goss or repeated mal practice or the
failure to practice nedicine with that | eve
of care, skill, and treatnent which is
recogni zed by a reasonably prudent simlar
physi ci an as being acceptabl e under simlar
conditions and circunmstances. . . . As used
in this paragraph, "gross nal practice" or
"the failure to practice nedicine with that
| evel of care, skill, and treatment which is
recogni zed by a reasonably prudent simlar
physi ci an as being acceptabl e under simlar



condi tions and circunstances,"” shall not be
construed so as to require nore than one

i nstance, event, or act. Nothing in this
par agr aph shall be construed to require that
a physician be inconpetent to practice

medi cine in order to be disciplined pursuant
to this paragraph.

17. The Departnent further alleges that Dr. Patel violated
Subsection 458.331(1)(t), Florida Statutes, by the follow ng
acts:

A. By failing to infornfexplain to Patient
S. A that the pal pabl e mass/| esion on her
right breast's [sic] nature was

i ndet er m nat e;

B. By failing to adequately inform Pati ent
S. A that the pal pabl e nass/ | esion on her
right breast was not a fibroadenoma, but an
i ndeterm nate | esion.

17. The Departnent has established by clear and convinci ng
evidence that Dr. Patel violated 458.331(1)(t), Florida
Statutes, by failing to tell S.A that the lunp in her breast
was indeternminate. He told her that the |lunp was a benign
fi broadenoma. Dr. Patel should have informed S. A that the lunp
was i ndeterm nate and could be cancerous. Dr. Patel failed to
practice nedicine with that level of skill, care, and treatnent
whi ch i s recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances.

18. Florida Adm nistrative Code Rule 64B8-8.001(2)(t)

provi des that the range of penalties for a violation of

Subsection 458.331(1)(t), Florida Statutes, is fromtwo year's



probation to revocation and an administrative fine from $1, 000
to $10, 000.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat :

A Final Oder be entered finding that Dr. Ranmeshibhai P
Pat el viol ated Subsection 458.331(1)(t), Florida Statutes;
pl aci ng himon probation for one year with indirect supervision,
with the terms to be set by the Board of Medicine; requiring
conpl etion of five hours of continuing nedical education in risk
managenent ; and i nposing an adnministrative fine of $1, 000.

DONE AND ENTERED t his <day> day of <nonth>, <year>, in

Tal | ahassee, Leon County, Florida.

c‘

‘)
SUSAN B. HARRELL
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this <day> day of <nonth>, <year>.
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ENDNOTE

1/ Unl ess otherwi se indicated, all references to the Florida
Statutes are to the 2004 versi on.

COPI ES FURNI SHED.

Ephrai m D. Livingston, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Gregory A Chaires, Esquire

Chai res Hammond, P.L.

283 Cranes Roost Boul evard, Suite 165
Al tanonte Springs, Florida 32701

Larry McPherson, Executive Director
Department of Health

Board of Medi ci ne

4052 Bal d Cypress Way, Bin C03

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Josefina M Tamayo, Gen. Co.
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. Ana M Vianonte Ros, Secretary
Departnent of Health

4052 Bal d Cypress Way, Bin A00

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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